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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, g
V. ; Case No. 4:05-cv-00329-GKF-PJC
TYSON FOODS, INC,, et al., ;

Defendants. ;

STATE OF OKLAHOMA'’S RESPONSE TO "DEFENDANTS' MOTION TO
STRUCTURE THE MODE AND ORDER OF PRESENTATION OF THE CASE TO
SEPARATE JURY ISSUES FROM EQUITABLE ISSUES" [DKT #2552]
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COMES NOW the Plaintiff, the State of Oklahoma (“the State”), and responds to
"Defendants' Motion to Structure the Mode and Order of Presentation of the Case to Separate
Jury Issues from Equitable Issues™ [DKT #2552].

l. Introduction

Defendants propose to bifurcate the trial of this case between the issue of Defendants'
liability for violations of 27A Okla. Stat. 8 2-6-105 and all other issues in this case. Defendants'
proposal is based primarily on the premise that certain categories of evidence relevant to the
other issues in the case are irrelevant to the State's 27A Okla. Stat. § 2-6-105 claim." That
premise is incorrect. Contrary to Defendants' assertions, the overwhelming majority of the
evidence pertaining to the State's other remaining claims in this case is also relevant to showing
violations of 27A Okla. Stat. § 2-6-105. For example, Defendants assert that Arkansas-based
conduct is irrelevant to proof of the State's 27A Okla. Stat. § 2-6-105 claim. However, while the
State agrees that Arkansas-based conduct cannot itself be a violation of 27A Okla. Stat. § 2-6-
105, Arkansas-based conduct and knowledge can be a basis for finding that Oklahoma-based
conduct is a violation of 27A Okla. Stat. § 2-6-105, and therefore Arkansas-based conduct and
knowledge is relevant to establishing whether there has been a violation of 27A Okla. Stat. § 2-6-
105. Likewise, Defendants assert that evidence concerning the scope of the injury to waters of
the State from poultry waste is irrelevant. However, Defendants' assertion ignores the fact that
the scope of injury from poultry waste figures prominently in the definition of "pollution™ and

therefore is relevant to whether there is a violation of 27A Okla. Stat. § 2-6-105. Thus, once the

! As an initial matter, the State objects to Defendants' Motion on the ground that it

is entirely lacking in foundation. Defendants' Motion is premised on Defendants' ipse dixit that
certain categories of evidence are irrelevant (which they are not) without ever having brought
and succeeded on a motion in limine to exclude such evidence. A motion to bifurcate should not
be used as a vehicle to backdoor unfounded and untimely motions in limine that should have
been filed in early August under the Court's scheduling order.
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error of the premise that underlies Defendants' Motion is understood, it becomes readily apparent
that bifurcation of the trial of this case will not promote any convenience for the Court or the
parties, will not result in any judicial economy, and will not avoid any potential for prejudice.
Therefore, Defendants' Motion should be denied.

1. Background

A. The claims currently set for trial

The following claims are currently set for trial beginning on September 21, 2009:

(1) Count 3 (RCRA); (2) Count 4 (injunctive relief under common law nuisance and nuisance
per se); (3) Count 5 (injunctive relief under federal common law nuisance); (4) Count 6
(injunctive relief under trespass law for conduct occurring in Oklahoma and Arkansas); and

(5) Count 7 (civil penalties and injunctive relief under 27A Okla. Stat. § 2-6-105 for conduct
occurring in Oklahoma and injunctive relief under 2 Okla. Stat. § 2-18.1 for conduct occurring in
Oklahoma).

By its August 26, 2009 Order, this Court held that the issue of Defendants' liability for
civil penalties for violations of 27A Okla. Stat. 8 2-6-105 will be tried to a jury. See DKT
#2527. The issue of whether Defendants have violated 27A Okla. Stat. § 2-6-105 is broad-
reaching and encompasses virtually all aspects of the State's evidence supporting its other claims.
Therefore, bifurcation is not appropriate. In order to appreciate the broad scope of evidence
relevant to establishing the State's 27A Okla. Stat. § 2-6-105 claim, however, it is first necessary
to understand the wide reach of 27A Okla. Stat. § 2-6-105 itself.

B. The State's 27A Okla. Stat. § 2-6-105(A) claim

27A Okla. Stat. § 2-6-105(A) provides that "[i]t shall be unlawful for any person to cause

pollution of any waters of the state or to place or cause to be placed any wastes in a location
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where they are likely to cause pollution of any air, land or waters of the state. Any such action is
hereby declared to be a public nuisance.” This prohibition on conduct causing pollution and
conduct likely to cause pollution is both well-established and far-reaching. As explained by the
Tenth Circuit, "[t]he Oklahoma Legislature's intent that conduct that causes or is likely to cause
pollution be declared a public nuisance is longstanding . . . ." Burlington Northern & Santa Fe
Railway Co. v. Grant, 505 F.3d 1013, 1025 (10th Cir. 2007). Further, "[i]t is clear that the intent
of subsection A is to deem as a public nuisance conduct that either has caused or is likely to
cause pollution. Accordingly, pollution need not have already occurred before conduct 'likely to
cause' pollution can be deemed a public nuisance.” Id. at 1024.

From the plain language of the statute, there are three bases of liability under 27A Okla.

Stat. § 2-6-105(A). They are:

1) "It shall be unlawful for any person to cause pollution of any waters of the
state...."
(2) "It shall be unlawful for any person . . . to place . . . any wastes in a

location where they are likely to cause pollution of any . . . waters of the state.”

3) "It shall be unlawful for any person . .. to ... cause to be placed any
wastes in a location where they are likely to cause pollution of any . . . waters of
the state.”

27A Okla. Stat. § 2-6-105(A).

For purposes of 27A Okla. Stat. § 2-6-105(A), the term "pollution” is broadly defined. It
is a two part, disjunctive definition. See 27A Okla. Stat. § 2-1-102(12). First, "[p]ollution’
means the presence in the environment of any substance, contaminant or pollutant, or any other
alteration of the physical, chemical or biological properties of the environment or the release of
any liquid, gaseous or solid substance into the environment in quantities which are or will likely

create a nuisance . ..." Id. (emphasis added). Additionally and alternatively, "'[p]ollution’



Case 4:05-cv-00329-GKF-PJC  Document 2600 Filed in USDC ND/OK on 09/10/2009 Page 7 of 25

means the presence in the environment of any substance, contaminant or pollutant, or any other
alteration of the physical, chemical or biological properties of the environment or the release of
any liquid, gaseous or solid substance into the environment in quantities . . . which render or will
likely render the environment harmful or detrimental or injurious to public health, safety or
welfare, or to domestic, commercial, industrial, agricultural, recreational, or other legitimate
beneficial uses, or to livestock, wild animals, birds, fish or other aquatic life, or to property[.]"
Id.

The multiple uses of the term "likely™ in 27A Okla. Stat. § 2-6-105(A) and 27A Okla.
Stat. § 2-1-102(12) reveal the Oklahoma Legislature's intent that this statutory scheme be
liberally construed to broadly reach all actors whose conduct pollutes or threatens to pollute the
waters of the State. See Burlington Northern, 505 F.3d at 1024 ("The primary goal of statutory
interpretation is to determine and follow legislative intent. To determine legislative intent, we
look at the whole act in light of its general purpose and objective. When interpreting any statute,
we begin with the plain and ordinary meaning of the language employed in the text™) (citations
omitted).

Under the facts of this case, Defendants are liable for violations of 27A Okla. Stat. § 2-6-
105(A) under each of the three bases. Such liability is both direct and vicarious.

The State will establish violations by Defendants under the first basis of liability (i.e., that
Defendants have caused / are causing pollution of waters of the State) by showing, for example,
that:

e By placing millions of its birds in the Oklahoma portion of the IRW, together with its
phosphorus-laden feed that its birds consume, without providing for the safe handling and
disposal of the poultry waste generated in the course of the poultry growing operations

associated with those birds and, in fact, allowing significant quantities of that poultry
waste to be land-applied in the IRW where phosphorus and bacteria can and does run-off



Case 4:05-cv-00329-GKF-PJC  Document 2600 Filed in USDC ND/OK on 09/10/2009 Page 8 of 25

/ leach into the waters of the State, 2 each Defendant has caused / is causing pollution of
the waters of the State.

e By land applying poultry waste in the Oklahoma portion of the IRW or transferring
poultry waste from its own poultry growing operations to a third person for land

2 The City of Tulsa settlement agreement is just one of many pieces of evidence

demonstrating that Defendants can dictate the handling and disposal of poultry waste. Section
F.3 of the settlement agreement provides as follows:

3. From and after the date the Court enters its Order approving this
Agreement, the Poultry Defendants shall not:
@ engage in or knowingly permit the Land Application of
Poultry Litter on a Company Farm (or other property owned by the Poultry
Defendants) or on a Contract Grower’s property in the Watershed until the
property has been issued an NMP containing a Pl number for each tract, field or
pasture;

(b) engage in or knowingly permit the sale or transfer of any
Poultry Litter produced by a Company Farm or Contract Grower in the Watershed
to any other Landowner in the Watershed for Land Application until each tract,
field, or pasture, and each tract of the Application Site on which the sold or
transferred Litter is to be land applied has been issued an NMP containing a Pl
number by the WMT;

(©) engage in or knowingly permit the sale or transfer of any
Litter produced by a Company Farm located outside of the Watershed to any
Landowner within the Watershed for Land Application until the Landowner has
been issued an NMP by the WMT, containing a Pl number for each tract;

(d) continue to place birds with any Contract Grower who has
been determined by the Company or the WMT to have engaged in or permitted
the Land Application of Poultry Litter on his property prior to the issuance to such
Grower, by the WMT, of an NMP for his property containing a Pl number for
each tract, and if ordered by the Court, the Poultry Defendant shall terminate or
refuse to renew its contract with the Contract Grower;

(e) continue to place birds with any Contract Grower who has
been determined by the Company or the WMT to have sold or transferred Poultry
Litter to any Landowner within the Watershed prior to the issuance to such
Landowner, by the WMT, of an NMP containing a PI number for each tract, and,
if ordered by the Court, the Poultry Defendant shall terminate or refuse to renew
its contract with the Contract Grower; or

() engage in or knowingly permit any Litter to be stored on a
Company Farm or Grower’s farm in the Watershed in such a manner as to allow
the transport or dispersal of such Litter due to storm water runoff infiltration,
wind or other natural or man made events.

See DKT #2062 (Ex. 44 at § F.3) (emphasis added).
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application in the Oklahoma portion of the IRW, each Defendant having done so has
caused / is causing pollution of the waters of the State in the IRW.

e Each Defendant has contracted with growers to raise poultry for it in the Oklahoma
portion of the IRW. Poultry waste necessarily follows from growing poultry.
Defendants know or should know that significant amounts of the poultry waste generated
by these birds is land-applied in the Oklahoma portion of the IRW. Defendants know or
should know that phosphorus and bacteria from this land-applied poultry waste can and
does run-off from the land-application sites to the waters of the State. Each Defendant
has thereby employed contract growers to do work Defendant knows or should know to
be likely to involve the creation of a public nuisance by pollution. Therefore, under 427B
principles, Defendant has caused / is causing pollution of the waters of the State in the
IRW in each instance where a contract grower has land applied such poultry waste in the
Oklahoma portion of the IRW or transferred such poultry waste to a third person for land
application in the Oklahoma portion of the IRW.?

e Because of the nature of the relationship between each Defendant and its contract
growers, Defendants' contract growers are Defendants' employees / agents, and the acts
of its contract growers are the acts of Defendants. Therefore, under employer-employee /
principal-agent principles, Defendant has caused / is causing pollution of the waters of
the State in the IRW in each instance where a contract grower has land applied such
poultry waste in the Oklahoma portion of the IRW or transferred such poultry waste to a
third person for land application in the Oklahoma portion of the IRW.

3 The facts underlying the State's 427B theory of vicarious liability have been

extensively laid out in the summary judgment briefing. See, e.g., DKT #2062. As to the specific
issue of liability for contract grower transfers of poultry waste to third persons, that issue was
raised by Defendants in their motion for summary judgment on Counts 7 & 8. See DKT #2057
at § 11l. The State answered this issue in its response to that motion. See DKT #2166 at § IV.C.
The Court denied Defendants' motion. See DKT #2472 (Minute Sheet). Defendants raised the
issue again in a motion in limine. See DKT #2407. This time, however, the Court ruled that
427B vicarious liability principles did not apply when contract growers transferred poultry waste
to third persons. See DKT #2596 (Minute Sheet). That ruling is at odds with the principles and
policies that underlie section 427B specifically, and the reasoning that underlies Chief Judge
Claire Eagan's ruling in the City of Tulsa case. See City of Tulsa v. Tyson Foods, Inc., 258 F.
Supp. 2d 1263, 1296 (N.D. Okla. 2003), vacated in connection with settlement. Inasmuch as the
Court made its erroneous ruling on this issue in the context of a motion in limine, and "all rulings
in limine are, by their very nature, preliminary, and the court may change its ruling at any time
for whatever reason it deems appropriate,” see Bynum v. Cavalry Portfolio Servs., L.L.C., 2006
U.S. Dist. LEXIS 21290, at *14-15 (N.D. Okla. Apr. 13, 2006) (citing Jones v. Stotts, 59 F.3d
143, 146 (10th Cir. 1995)), the State has not addressed this issue in any detail in this response,
but rather will be filing a motion of reconsideration of the Court's in limine ruling shortly.
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The State will establish violations by Defendants under the second basis of liability (i.e.,

that Defendants have placed wastes in a location where they are likely to cause pollution of
waters of the State) by showing, for example, that:

e By land applying poultry waste in the Oklahoma portion of the IRW or transferring
poultry waste from its own poultry growing operations to a third person for land
application in the Oklahoma portion of the IRW, each Defendant having done so has
placed wastes in a location -- i.e., the Oklahoma portion of the IRW -- where they are
likely to cause pollution of the waters of the State in the IRW.

e Each Defendant has contracted with growers to raise poultry for it in the Oklahoma
portion of the IRW. Poultry waste necessarily follows from growing poultry.
Defendants know or should know that significant amounts of the poultry waste generated
by these birds is land-applied in the Oklahoma portion of the IRW. Defendants know or
should know that phosphorus and bacteria from this land-applied poultry waste can and
does run-off from the land-application sites to the waters of the State. Each Defendant
has thereby employed contract growers to do work Defendant knows or should know to
be likely to involve the creation of a public nuisance by pollution. Therefore, under 427B
principles, in each instance where a contract grower has land applied such poultry waste
in the Oklahoma portion of the IRW or transferred such poultry waste to a third person
for land application in the Oklahoma portion of the IRW, Defendant has placed wastes in
a location -- i.e., the Oklahoma portion of the IRW -- where they are likely to cause
pollution of the waters of the State in the IRW.

e Because of the nature of the relationship between each Defendant and its contract
growers, Defendants' contract growers are Defendants' employees / agents, and the acts
of its contract growers are the acts of Defendants. Therefore, under employer-employee /
principal-agent principles, in each instance where a contract grower has land applied such
poultry waste in the Oklahoma portion of the IRW or transferred such poultry waste to a
third person for land application in the Oklahoma portion of the IRW, Defendant has
placed wastes in a location -- i.e., the Oklahoma portion of the IRW -- where they are
likely to cause pollution of the waters of the State in the IRW.

The State will establish violations by Defendants under the third basis of liability (i.e.,
that Defendants have caused / are causing to be placed wastes in a location where they are likely
to cause pollution of waters of the State) by showing, for example, that:

e By placing millions of its birds in the Oklahoma portion of the IRW, together with its
phosphorus-laden feed that its birds consume, without providing for the safe handling and

disposal of the poultry waste generated in the course of the poultry growing operations
associated with those birds, and, in fact, allowing significant quantities of that poultry
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waste to be land-applied in the IRW where phosphorus and bacteria can and does run-off
/ leach into the waters of the State, each Defendant has caused / is causing wastes to be
placed in a location -- i.e., the Oklahoma portion of the IRW -- where they are likely to
cause pollution of the waters of the State in the IRW.

e By land applying poultry waste in the Oklahoma portion of the IRW or transferring
poultry waste from its own poultry growing operations to a third person for land
application in the Oklahoma portion of the IRW, each Defendant having done so has
caused / is causing wastes to be placed in a location -- i.e., the Oklahoma portion of the
IRW -- where they are likely to cause pollution of the waters of the State in the IRW.

e Each Defendant has contracted with growers to raise poultry for it in the Oklahoma
portion of the IRW. Poultry waste necessarily follows from growing poultry.
Defendants know or should know that significant amounts of the poultry waste generated
by these birds is land-applied in the Oklahoma portion of the IRW. Defendants know or
should know that phosphorus and bacteria from this land-applied poultry waste can and
does run-off from the land-application sites to the waters of the State. Each Defendant
has thereby employed contract growers to do work Defendant knows or should know to
be likely to involve the creation of a public nuisance by pollution. Therefore, under 427B
principles, in each instance where a contract grower has land applied such poultry waste
in the Oklahoma portion of the IRW or transferred such poultry waste to a third person
for land application in the Oklahoma portion of the IRW, Defendant has caused / is
causing wastes to be placed in a location -- i.e., the Oklahoma portion of the IRW --
where they are likely to cause pollution of the waters of the State in the IRW.

e Because of the nature of the relationship between each Defendant and its contract
growers, Defendants' contract growers are Defendants' employees / agents, and the acts
of its contract growers are the acts of Defendants. Therefore, under employer-employee /
principal-agent principles, in each instance where a contract grower has land applied such
poultry waste in the Oklahoma portion of the IRW or transferred such poultry waste to a
third person for land application in the Oklahoma portion of the IRW, Defendant has
caused / is causing wastes to be place in a location -- i.e., the Oklahoma portion of the
IRW -- where they are likely to cause pollution of the waters of the State in the IRW.

With the understanding of the State's 27A Okla. Stat. 8 2-6-105 claim that the preceding
discussion allows, it will be readily apparent that bifurcating the liability proofs pertaining to this
claim from the proofs pertaining to the State's other remaining claims is inappropriate.

1. Legal standard
Fed. R. Civ. P. 42(b) provides the standard for bifurcation. It states in pertinent part that

"[f]or convenience, to avoid prejudice, or to expedite and economize, the court may order a



Case 4:05-cv-00329-GKF-PJC  Document 2600 Filed in USDC ND/OK on 09/10/2009 Page 12 of 25

separate trial or one or more separate issues, claims, crossclaims, counterclaims, or third-party
claims." "Generally, 'the party seeking bifurcation has the burden of showing that separate trials
are proper in light of the general principle that a single trial tends to lessen the delay, expense
and inconvenience.™ Schipper v. BNSF Ry. Co., 2008 U.S. Dist. LEXIS 100793, at *3 (D. Kan.
Dec. 12, 2008) (citation omitted); see also Trujillo v. American Family Mutual Ins. Co., 2009
U.S. Dist. LEXIS 13381, at *4 (D. Utah Feb. 20, 2009) ("The moving party bears the burden of
convincing the court to exercise its discretion in separating a trial") (citations omitted).

"Bifurcation is not the standard in a typical case.” Id.; see also DelLeye v. Wisby, 1986
U.S. Dist. LEXIS 17661 (D. Kan. Nov. 14 1986) ("Bifurcation is not routinely ordered, nor
should it be™) (citation omitted). "The Tenth Circuit has held that courts should not bifurcate
trials . . . unless the issues to be bifurcated are 'clearly separable.” AG Equipment Co. v. AlIG
Life Ins. Co., Inc., 2009 U.S. Dist. LEXIS 6610, at *5 (N.D. Okla. Jan. 29, 2009) (citation
omitted). Indeed, "[i]f. . . the preliminary and separate trial of an issue will involve extensive
proof and substantially the same facts or witnesses as the other issues, or if any saving in time
and expense is wholly speculative, a separate trial will be denied.” Wright & Miller, Federal
Practice & Procedure, § 2388; see also id. at § 2390 ("[S]eparation has been denied when the
evidence on the two subjects is overlapping or the liability and damages issues are so intertwined
that efficiency will not be achieved or confusion may result from any attempt at separation™).

Finally, rather than bifurcation, limiting instructions can be used to eliminate potential
prejudice or confusion from evidence. See, e.g., In re Bayside Prison Litigation, 157 Fed. Appx.
545, 548 (3d Cir. 2005). As explained by the Third Circuit:

We have long held that prejudice does not arise "just because all evidence

adduced is not germane to all counts against each defendant.” . . . "Rather, some

exacerbating circumstances, such as the jury's inability to compartmentalize the
evidence, are required." Here, the District Judge expressly directed the jury to
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compartmentalize the evidence, and there is no reason to believe that it was

unable or unwilling to do so. . . . When such a limiting instruction is given to the

jury, "we presume that the jury follows such instructions, and regard such

instructions as pervasive evidence that refusals to sever did not™ cause undue

prejudice.
Id. at 548-49 (citations omitted); see also United States v. Jackson, 54 Fed. Appx. 925, 929 (10th
Cir. 2003) ("A central assumption of our jurisprudence is that jurors follow the instructions they
receive™) (citations omitted).
IV.  Argument

Defendants assert that bifurcation would be appropriate because, in connection with the
State's proof of its 27A Okla. Stat. § 2-6-105 claim, "the jury does not need to hear" any
evidence involving conduct in Arkansas, the scope of the injury to waters of the State, or
remediation. See Motion, pp. 5-6. Defendants are wrong, and, therefore, the State objects to
bifurcation of liability issues pertaining to 27A Okla. Stat. § 2-6-105 from the issues pertaining
to the State's other remaining causes of action. This is because the evidence on the liability
issues pertaining to 27A Okla. Stat. § 2-6-105 is inextricably intertwined, overlapping and
interrelated with the evidence on the issues pertaining to the State's other remaining causes of
action. As such, a bifurcated proceeding would necessitate a number of witnesses -- many of
whom are out of state -- to be available twice to testify on identical or nearly identical subject
matter instead of being able to complete their testimony at one time. Further, bifurcation will
unnecessarily and prejudicially fracture the State's orderly presentation of its case. And finally,
to the extent that there is some minor portion of the evidence that goes solely to claims other than
the 27A Okla. Stat. § 2-6-105 claim, that evidence can be cabined by an appropriate limiting

instruction to the jury. Thus, bifurcation will not further convenience. Nor will it avoid

prejudice; rather it will prejudice the State by forcing a disjointed, repetitive presentation of its

10



Case 4:05-cv-00329-GKF-PJC  Document 2600 Filed in USDC ND/OK on 09/10/2009 Page 14 of 25

case. And it will not be conducive to expedition and economy. Therefore, bifurcation would be
inappropriate.” See Fed. R. Civ. P. 42(b).

A. Evidence pertaining to conduct in Arkansas is relevant to the State's 27A
Okla. Stat. § 2-6-105 claim

Although they brought no motion in limine on the issue, Defendants now argue ipse dixit
that "[e]vidence concerning conduct in Arkansas is irrelevant and would only serve to confuse
the jury.” See Motion, p. 7. Defendants' argument is long on generalities and short on specifics,
and, more importantly, is simply wrong. As noted above, while Arkansas-based conduct cannot
itself be a violation of 27A Okla. Stat. § 2-6-105, Arkansas-based conduct and knowledge can be
a basis for finding that Oklahoma-based conduct is a violation of 27A Okla. Stat. § 2-6-105.

By way of example, and without limitation, evidence that poultry waste that has been
land-applied in the Arkansas portion of the IRW can and does run off / leach and can and does
cause pollution can be used to show that poultry waste that has been land-applied in the
Oklahoma portion of the IRW can and does run off / leach and can and does cause pollution.
This is because Defendants' practices, the poultry growing operations, the poultry waste
characteristics, the methods and timing of poultry waste land application, the basic soil structure
and geology, the predominant land uses, and the laws of gravity and other physical laws
affecting fate and transport in the Arkansas portion of the IRW are the same as in the Oklahoma
portion of the IRW. Thus, not only should the evidence that poultry waste that has been land-
applied in the Arkansas portion of the IRW can and does run off / leach and can and does cause
pollution come in, but also all of the evidence upon which that proof is predicated should come

in to support all of the State's claims. Such proofs require one unified presentation. Under

4 To the extent the Court decides to use an advisory jury, that would weigh yet

further against bifurcation.

11
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Defendants' bifurcation proposal, however, many of the State's witnesses that cover this proof
will be required to testify twice.

Similarly, evidence relating to government reports and scientific research regarding
poultry waste disposal practices and their impacts on water quality that were conducted in the
Arkansas portion of the IRW is directly relevant to proving both violations of 27A Okla. Stat.

8 2-6-105 and the State's other remaining claims. Among other things, such research
demonstrates the nature of the problem caused by land application of poultry waste in the IRW,
the existence of ready transport pathways, and Defendants' knowledge of the problems caused by
land application of poultry waste in the IRW. Yet further, evidence relating to contributions of
phosphorus and bacteria from the Arkansas portion of the IRW is relevant to evaluating water
quality conditions and pollution in the Oklahoma portion of the IRW as such phosphorus and
bacteria combines with phosphorus contributed in Oklahoma to produce an indivisible injury in
Oklahoma. In fact, even evidence outside both the Oklahoma or Arkansas portion of the IRW
for which proper foundation is laid may be relevant to proving a violation of 27A Okla. Stat. § 2-
6-105. For example, it is anticipated that Dr. Chaubey will testify concerning his study of
Beaver Lake, which is in northwest Arkansas and outside the IRW, and how general conclusions
from this study are useful in making conclusions about run-off processes in the IRW. See DKT
#2499, pp. 6-8.

In sum, Arkansas-based evidence that will be used to establish elements of the State's
other causes of action is intertwined with the Arkansas-based evidence that can be a basis for
finding that Oklahoma-based conduct is a violation of 27A Okla. Stat. § 2-6-105. Under
Defendants' bifurcation proposal, the two separate trials would involve in many areas

substantially the same facts, opinions and witnesses (albeit sometimes being used for different

12
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proof purposes). No efficiency will be achieved and confusion may well result from any attempt
at separation of this intertwined evidence. Defendants' broad-brush assertions do not suffice to
carry their heavy burden, and fail to take into account the ability to address this issue, to the
extent necessary, through limiting instructions. Therefore, Defendants' Motion should be denied.

B. Evidence pertaining to the scope of the injury to waters of the State is
relevant to the State's 27A Okla. Stat. § 2-6-105 claim

Defendants also baldly assert that evidence pertaining to the scope of the injury to waters
of the State is irrelevant to the State's 27A Okla. Stat. § 2-6-105 claim.” Specifically, they assert
that "[e]vidence as to the nature and extent of the alleged harms, including but not limited to
adverse health effects, changed aesthetic and recreational value as measured by historical data,
and a variety of environmental impacts, is not relevant to the jury's decision of whether there
have been ‘violations' of 27A Okla. Stat. § 2-6-105(A)." See Motion, pp. 7-8. Defendants'
assertion is frivolous. The concept of "pollution™ is central to the application of 27A Okla. Stat.
8 2-6-105(A) and to finding a violation thereunder. See 27A Okla. Stat. § 2-6-105(A) ("It shall
be unlawful for any person to cause pollution of any waters of the state or to place or cause to be
placed any wastes in a location where they are likely to cause pollution of any air, land or waters
of the state") (emphasis added). 27A Okla. Stat. § 1-1-102(12) defines "pollution” as:

the presence in the environment of any substance, contaminant or pollutant, or

any other alteration of the physical, chemical or biological properties of the

environment or the release of any liquid, gaseous or solid substance into the

environment in quantities which are or will likely create a nuisance or which

render or will likely render the environment harmful or detrimental or injurious to

public health, safety or welfare, or to domestic, commercial, industrial,

agricultural, recreational, or other legitimate beneficial uses, or to livestock, wild
animals, birds, fish or other aquatic life, or to property|[.]

Again, Defendants never brought a motion in limine on this issue.

13
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The plain language of this definition makes clear that evidence as to the nature and extent of the
alleged harms, including but not limited to adverse health effects, changed aesthetic and
recreational value, and a variety of environmental impacts, are a part of the definition of
"pollution” and thus is directly relevant to the jury's decision of whether there have been
violations of 27A Okla. Stat. § 2-6-105(A). Thus, Defendants' argument for bifurcation based on
the alleged irrelevancy of the scope of the injury should be summarily dismissed.

C. Evidence related to remedial alternatives is relevant to the State's 27A Okla.
Stat. § 2-6-105 claim

Defendants also make the broad and unsupported claim that evidence "related to remedial
alternatives™ is irrelevant and has the potential to confuse and potentially prejudice the jury. See
Motion, p. 9. What Defendants mean by evidence "related to remedial alternatives™ is unclear.
However, much of the evidence related to actions necessary to remediate pollution caused by
Defendants' waste disposal practices is the same evidence relating to the existence of pollution
caused by Defendants' practices. Obviously, the existence of pollution is related to the remedial
alternatives needed to abate it. Evidence on these topics will be presented by many of the same
witnesses, and the evidence relating to remedial alternatives is either the same as or intertwined
with the evidence that will be presented to the jury to prove the State's 27A Okla. Stat. § 2-6-105
claim. No efficiency will be achieved, and confusion may well result from any attempt at
separation of this intertwined evidence.

Defendants set out a list of three of the areas that they believe are irrelevant as examples,
but these areas are not a complete list of what Defendants assert are "related to remedial

alternatives."® Defendants' broad-brush assertions do not suffice to carry their heavy burden.

6 Defendants assert that the Court ruled that Mr. King’s opinions are related to the

Court's equitable balancing and that the opinions are irrelevant to liability. See Motion, p. 9.
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These areas are intertwined with the evidence the State will present to prove its 27A Okla. Stat.

8§ 2-6-105 claim and involve many of the same witnesses. To the extent there are certain discreet
areas that are not relevant to the State's 27A Okla. Stat. § 2-6-105 claim, those areas can be
addressed by a limited instruction.

D. Bifurcation would not further convenience, expedition or judicial economy in
the trial of this matter

As explained above, the proofs pertaining to the State's 27A Okla. Stat. § 2-6-105 claim
are not clearly separable from the proofs pertaining to the State's other remaining claims. See
AG Equipment Co., 2009 U.S. Dist. LEXIS 6610, at *5 ("The Tenth Circuit has held that courts
should not bifurcate trials . . . unless the issues to be bifurcated are ‘clearly separable™). Once
this fact is understood -- and Defendants offer only ipse dixit arguments to support their
unfounded assertions to the contrary -- it becomes readily apparent that bifurcation would not
further convenience, expedition or judicial economy in the trial of this matter. Quite the
contrary, bifurcation would cause the State tremendous prejudice by fracturing the State's
presentation of its proofs. Moreover, it would necessitate the State putting on much of its
evidence twice, thereby lengthening the trial of this matter rather than expediting it. Simply put,
bifurcation detracts from judicial economy rather than promoting it. Finally, bifurcation will
result in significant inconvenience to the State. As Defendants concede, see Motion, pp. 10-11,
bifurcation will necessitate the State calling some of its witnesses twice. Viewed from any
perspective, bifurcation would be tremendously wasteful of the parties' and the Court's resources

and is inappropriate.

That is incorrect. The Court did not make such a finding, but simply denied Defendants’
Daubert challenge to Mr. King’s testimony. See Ex. C. to Defendants' Motion (Aug. 13, 2009
Hearing Tr. at 96:6-99:13).
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V. Conclusion

WHEREFORE, in light of the foregoing, Defendants’ Motion should be denied.
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